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aba response to 

Consultation Capital Markets Union Mid-term Review 

 

4. Fostering Retail Investment and Innovation 

Question: Are there additional actions that can contribute to fostering retail investment? Please pro-

pose complementary policy measures, explain their advantages, and illustrate any foreseeable chal-

lenges to their implementation 

We have fundamental concerns regarding the role which the consultation gives to personal pensions generally 

and specifically on the policy framework to establish European personal pensions (“PEPP”), for which a legisla-

tive proposal is expected in Q2 2017. We do not agree with the statement “Personal pensions have a key role 

to play”, rather the focus should be on occupational pensions and with that on institutional investors. Across 

the EU, societies are ageing, and public finances are being consolidated by a cut-back of first pillar pensions. 

This poses a big challenge, which partly can be addressed by the strengthening of supplementary pensions. Via 

supplementary pensions, EU citizens can also reap the benefits of a more integrated Capital Markets Union, 

benefitting from improved efficiency and more generally the increasing economic performance of the EU 

economy. From our perspective, however, these benefits can best be reaped by collectively organised second 

pillar pensions, rather than in individually sold products. For detailed comments on the PEPP, see aba position 

paper (Positionspapier in German). 

In the context of the PEPP we would also like to comment on the Study on the and adequacy of pension decu-

mulation practices in four EU countries Ernst & Young carried out for the EU Commission. The aim of the study 

was to analyse the pension decumulation practices in four EU countries (UK, NL, Germany and Poland). How-

ever, we do not think that the study actually achieves this objective: While the title and other aspects of the 

study suggest that occupational pensions are included, for Germany this is not the case, and it is not explicitly 

explained why they were left out. For Germany it mostly covers Riester, Rürup and pension insurance contracts 

(all third pillar) and is overall relatively superficial. In addition, we find that the study falls short of quality in 

several areas manifesting itself as a lack of references to legal or official sources; it contains misrepresentations 

of the German pension system and in some areas lack clarity. 

According to EIOPA, Germany has the biggest personal pensions market in the EU (EIOPA’s advice on PPP in 

July 2016). However, after more than 15 years of experience and 16.5m Riester contracts (personal pensions 

incentivised by the Government) signed, the Government has decided to strengthen occupational pensions 

(Law to strengthen occupational pensions). We welcome this development and urge the Commission to pro-

mote occupational pensions at the European level as well.  

 

The way forward for occupational pensions  

However, we do also see problems with applying the idea of the PEPP to the 2nd pillar, as done by Gabriel Ber-

nardino in his speech at the EIOPA Conference on 18 October 2016. He said that “a further important step 

would be the design of a simple and transparent Second Regime for Defined Contribution Occupational Pen-

sions Schemes“. Many of the criticisms made in relation to the PEPP apply here as well, we therefore urge the 

Commission to consider the implications carefully. Crucially, tax, social and labour law are very clearly compe-

https://ec.europa.eu/info/finance-consultations-2017-cmu-mid-term-review_en
http://www.aba-online.de/docs/attachments/10109f1f-b3f7-4ea1-86e9-33e2b8adc62f/20160617-PEPP.pdf
https://ec.europa.eu/info/file/48550/download_en?token=p3_0mDxz
https://ec.europa.eu/info/file/48550/download_en?token=p3_0mDxz
https://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiUnOvZqefSAhXJESwKHc0IBXcQFggdMAA&url=https%3A%2F%2Feiopa.europa.eu%2FPublications%2FConsultations%2FEIOPA%2527s%2520advice%2520on%2520the%2520development%2520of%2520an%2520EU%2520single%2520market%2520for%2520personal%2520pension%2520products.pdf&usg=AFQjCNEyYiXt8-zOeSsImG_-ZCiWc1bhcg&bvm=bv.150120842,d.bGg
https://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiUnOvZqefSAhXJESwKHc0IBXcQFggdMAA&url=https%3A%2F%2Feiopa.europa.eu%2FPublications%2FConsultations%2FEIOPA%2527s%2520advice%2520on%2520the%2520development%2520of%2520an%2520EU%2520single%2520market%2520for%2520personal%2520pension%2520products.pdf&usg=AFQjCNEyYiXt8-zOeSsImG_-ZCiWc1bhcg&bvm=bv.150120842,d.bGg
http://www.bmas.de/SharedDocs/Downloads/DE/PDF-Pressemitteilungen/2016/betriebsrentenstaerkungsgesetz.pdf?__blob=publicationFile&v=1
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tencies of the Member States. If under a 2nd Regime the same tax framework would be granted to a Pan-

European occupational PEPP, the consequences for national occupational pensions could be immense. We 

understand the advantages for multi-national companies and the benefits from economies of scale if the barri-

ers currently posed by differing labour, social and tax law would be eliminated. Under these proposals, the 

Member States would have to surrender their competencies in the area of supplementary pensions and with-

out doubt EIOPA would stand ready to take on this task. Gabriel Bernardino has called for an extension of the 

remit and instruments of EIOPA in case a PEPP was introduced. He has also called for EIOPA to be financed by 

fees paid directly from insurance companies and IORPs to EIOPA.  

All this is to be seen in the context of the review of the EU supervisory system and the EIOPA Regulation. Issues 

around pensions should be decided at the national level. From our perspective, after five years it should finally 

be settled what role EIOPA can and should play for occupational pensions. The EIOPA Regulation is geared to-

wards harmonisation and convergence, and with regard to IORPs states, “the Authority shall act without preju-

dice to national social and labour law“. 

From our perspective, this leaves a lot of room for interpretation – which EIOPA in practice uses. In contrast, 

the IORP II Directive will only set prudential minimum standards, and not aspire to full harmonisation, and rec-

ognises the importance of social and labour law. From our perspective, this is the right way forward – the EU 

should follow the direction Commission, Council and Parliament are setting with IORP II. 

 

6. Facilitating Cross-Border Investment 

Question: Are there additional actions that can contribute to facilitating cross-border investment? 

Please propose complementary policy measures, explain their advantages, and illustrate any foresee-

able challenges to their implementation. 

The "proposal for a Directive on preventive restructuring frameworks, second chance and measures to increase 

the efficiency of restructuring, insolvency and discharge procedures“ which could have negative consequences 

for occupational pensions (book reserve schemes and support funds) in Germany. This could and should not be 

the intention of the Directive. The proposed provisions would on one hand reduce the liabilities of the employ-

er, while on the other hand they would result in lower pension benefits for members and beneficiaries. This is 

not acceptable. Therefore it should be made clear, that „members and beneficiaries“ are not 'affected parties' 

in the sense of Article 2 (3) of the proposed Directive. 

The WHT refund processes are complex, expensive, and long-lasting. Often they can last even 10 years and 

cost half of the expected refunds, as costly tax advice in foreign languages is needed. Since the legal outcomes 

are uncertain, given that the legal recourse involves several levels of jurisdiction, often pension funds do not 

assert their justified reclaims. 

Therefore, the aba calls on the EU Member States to ensure simple, transparent, and inexpensive WHT refund 

processes. The aba emphasizes that relief-at-source systems for the WHT are the most effective way to pro-

mote cross-border investment (PensionsEurope: Position Paper on the EC’s Code of Conduct for relief-at-

source from the withholding tax procedures) and supports an EC’s code of conduct. 

 

Berlin, 17 March 2017 VM/SD 

http://ec.europa.eu/information_society/newsroom/image/document/2016-48/proposal_40046.pdf
http://ec.europa.eu/information_society/newsroom/image/document/2016-48/proposal_40046.pdf
http://www.pensionseurope.eu/system/files/PensionsEurope%20position%20paper%20on%20WHT%20Code%20of%20Conduct%20-%202016-11-30.pdf
http://www.pensionseurope.eu/system/files/PensionsEurope%20position%20paper%20on%20WHT%20Code%20of%20Conduct%20-%202016-11-30.pdf

